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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




SHAWN ERIC CARR, 
 












          NO. 45073 
 
          Ada County Case No.  
          CR-2016-7658 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Carr failed to establish that the district court abused its discretion by imposing an 
underlying unified sentence of five years, with one and one-half years fixed, upon the jury’s 
verdict finding him guilty of felony domestic violence with traumatic injury? 
 
 
Carr Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 A jury found Carr guilty of felony domestic violence with traumatic injury and 
misdemeanor assault, and the district court imposed an underlying unified sentence of five years, 
with one and one-half years fixed, suspended the sentence, and placed Carr on probation for five 
 2 
years.  (R., pp.291-98.)  Carr filed a notice of appeal timely from the judgment of conviction.  
(R., pp.299-302.)  
Carr asserts his underlying sentence is excessive in light of his status as a first-time felon, 
his commitment to his children, and his work ethic.  (Appellant’s Brief, pp.6-9.)  The record 
supports the sentence imposed.   
When evaluating whether a sentence is excessive, the court considers the entire length of 
the sentence under an abuse of discretion standard.  State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).  It is presumed 
that the fixed portion of the sentence will be the defendant's probable term of confinement.  State 
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007).  Where a sentence is within statutory 
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.  
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant 
must show the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting society and 
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution.  Id.  The 
district court has the discretion to weigh those objectives and give them differing weights when 
deciding upon the sentence.  Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965 
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of 
punishment, deterrence and protection of society outweighed the need for rehabilitation).  “In 
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where 
reasonable minds might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 
146 Idaho at 148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial 
court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).    
The maximum prison sentence for felony domestic violence with traumatic injury is 10 
years.  I.C. § 18-918(2)(b).  The district court imposed an underlying unified sentence of five 
years, with one and one-half years fixed, which falls well within the statutory guidelines.  (R., 
pp.291-98.)  On appeal, Carr contends that his underlying sentence is excessive in light of his 
first-time felon status.  (Appellant’s brief, pp.3-4.)  However, Carr’s history and the nature of the 
offense are not indicative of good character.  Since the 1990’s he has accumulated 19 
misdemeanor convictions for crimes such as domestic violence, battery, harassment, disorderly 
conduct, resisting and obstructing, carrying a concealed weapon, and disturbing the peace.  (PSI, 
pp.5-9.)  Carr has also previously been charged with three felony offenses:  assault 4th degree, 
kidnapping 2nd degree, and domestic battery – enhancement – in presence of child.  (PSI, pp.7, 
9.)  Additionally, Carr has previously been afforded probation and programming opportunities, 
including a 52-week domestic violence program.  (PSI, p.10; 4/27/17 Tr., p.9, Ls.8-14.)  In this 
case, the domestic violence concluded that Carr has not been able to apply what he has learned 
from previous programming, and that he continues his pattern of “denial, blame deflection, 
victimization and a variety of control techniques.”  (PSI, p.142.)       
At sentencing, the district court articulated the correct legal standards applicable to its 
decision and also set forth its reasons for imposing Carr’s sentence.  (4/27/17 Tr., p.18, L.19 – 
p.25, L.11.)  In issuing its decision, the district court specifically addressed Carr’s ability to 
maintain employment and the opportunity probation would provide him to get his children back.  
(4/27/17 Tr., p.20, Ls.14-18, p.22, Ls.3-6.)  The state submits that Carr has failed to establish an 
 4 
abuse of discretion, for reasons more fully set forth in the attached excerpt of the sentencing 
hearing transcript, which the state adopts as its argument on appeal.  (Appendix A.)  
 
Conclusion 
 The state respectfully requests this Court to affirm Carr’s conviction and sentence. 
       




      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      ALICIA HYMAS 
      Paralegal 
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1 That this combination of arguing and being Intoxicated was 
2 not a good mix. 
3 :And'$'0)1Vour' Flonor, ·.we·aslc tne'court to 
1conslderrpladng {tilm ~bri :probation-.. 
Some side notes here. He does Intend to get 
6 employed right away. He's going to go sign up with temp 
7 services for work. Tells me that there's a 11st of 
8 employers •· potential employers that do employ convicted 
9 felons. 
10 His plans are to llve with his mom for a 
11 couple weeks and then move out to Ecigle with his aunt and 
12 uncle. And he also hopes to have -- to be reunited with 
13 his children. I think there has been some discussion 
14 about a divorce between he and Tonya. l know Tonya told 
15 us that. It's probably time that they go their separate 
16 ways. 
17 So, Your Honor, we ask the court to consider 
18 giving him a chance on probation with those requirements, 
19 Thank you. 
20 THE COURT: All right. Thank you, 
21 Mr, Stewart. 
22 Mr. carr, you have the right to address the 
23 co·urt before the sentencing here. You don't have to If 
24 you don't want to and I won't hold It against you If you 
25 don't want to, but If there's anything you'd like to say, 
CHRISTINE ANNE OLESEK 
SRL-1044 
18 
1 to do with probation and eventually hopefully something 
2 will come of this appeal, but, you know, I'm willing to do 
3 whatever It takes. I've done It before and I can do It 
4 again. And I love people and I'm not a threat to society. 
5 I go to church. 
6 So nothing but good Intentions In my heart 
7 and In my mind so •· through this whole process. 




THE DEFENDANT: No, sir. 
THE COURT: All right. Thank you, Mr. Carr. 
Mr. Stewart, Is there any legal cause why we 
12 should not proceed with the sentencing at this time? 
13 
14 
MR. STEWART: No, Your Honor. 
THE COURT: Mr. Carr, upon the Jury verdict, 
15 the court does find you guilty of Count One, domestic 
16 violence with traumatic Injury, and on Count Two, to the 
17 lesser Included offense of assault as again found by the 
18 Jury. 
19 As you know, sir, I have to use my best 
20 Judge and the appropriate discretion that's required by 
21 this office based upon the statutes enacted by our 
legislature and the cases dedded by our courts. 
The four major objectives of crtmlnal 
24 sentencing Is, first and foremost, to protect society. 
25 Secondly to Impose a sentence that has the 
CHRISTINE ANNE OLES EK 
SRL-1044 
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1 now would be the time and place to do that and I'd be 
2 happy to hear anything you'd like to say, sir. 
3 THE OEFENOANT: It's been quite an 
4 experience being In here since January 14th for •· or 
5 June 14th of last year. You know, I've done a lot of soul 
6 searching and •· and I love my wife. I just, you know, I 
7 was giving her the benefit of the doubt by taking her back 
8 this last time that we were separated. You know, trying 
9 to live up to my vows that I made her. You know, through 
10 good t imes and bad times and through sickness and health. 
11 I wish she would have been able to go to the 
12 domestic violence classes with me to learn the cycle of 
13 violence that we were caught In, but she didn't show any 
14 Interest. So I don't know. I felt like I was trying to 
15 do my best by llvlng up to those vows and It didn't work 
16 out for me too well . 
17 So but the second month that I was In here, 
18 she's lost my kids to CPS. So there's a CPS case I have 
19 the deal with now and there's a permanency heartng coming 
20 up In July and she doesn't seem to be doing what she's 
21 supposed to be doing to try to get the kids back. 
22 So some parent needs to be •· step forward 
23 and, you know, put their best foot forward and trying to 
24 save my kids. I feel like that's me, you know. First and 
25 foremost, saving my kids 11nd doing whatever I'm supposed 
CHRISTINE ANNE OLESEK 
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1 effect of deterring cr ime generally and to deter you from 
2 committing future crime. 
3 Thirdly, to provide rehabilitative 
4 opportunities when and where available and appropriate. 
5 And fourthly, to accompllsh the objectives 
6 of punishment or retribution. 
7 In deciding upon a sentence, sir, l've 
8 looked at the facts and circumstances of the crime, your 
9 prior crtmlnal record, defendant's character and attitude, 
10 the Information, material and recommendations In the 
11 presentence report. Victim Impact Information, such as I 
12 have It. Various aggravating and mitigating factors, The 
13 arguments and recommendations of counsel and finally, Mr. 
14 Car1, your own statements. 
15 Therefore, It Is the Judgment of this court 
16 that the following sentence wlll be Imposed. Mr. Carr, 
17 I'm going to Impose a five-year sentence of Imprisonment 
18 with one and a half years fixed, followed by t hree and a 
19 half years lndetermlnant. I'm going to give you credit to 
20 this date of 318 days for that time served and I will 
21 enter a judgment of conviction on the felony Count One, 
22 domestic violence, and I'll also enter a judgment of 
23 conviction on the Count Two, assault charge. 
24 I'll Impose 90 days In the Ada County Jail, 
25 give you credit for 90 days already served and Impose no 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 -- well, on the assault charge, I'm going to Impose a fine 
2 of $250. On the felony charge, I'm going to Impose a fine 
3 of $1,000. Standard court costs and fees on both counts. 
Those standard costs are different for a felony charge as 
they are for a misdemeanor. I will also require you to 
pay $250 In Public Defender costs. 
7 I'll also Impose or require that you provide 
8 a sample of your DNA and right thumbprint for the Idaho 
9 database. 
10 Now, what I'm going to do In your case, 
11 Mr. Carr, Is I'm going to suspend the sentence and give 
12 you the probation that you asked for. I think there's a 
13 lot of reasons why I shouldn't do that, but there's also 
14 some positive reasons why I should. Most Importantly, 
15 defendant has demonstrated his ability to maintain 
16 employment, housing and transportation. Those are very 
17 Important factors, demonstrate that one will be able to be 
18 successful on probation. 
19 As far as the aggravating factors, I agree 
20 with the State. You've showed -- you've accepted no 
21 responslblllty. In fact, you deny any and all 
22 responslblllty and articulate resentfulness and 
23 victimization regarding your wife, the police, the courts 
24 and the jury. You show no remorse. 
25 In reviewing your presentence report, 
CHRISTINE ANNE OLESEK 
SRL-1044 
be making little or no effort to try to get the children 
2 back and you want to do that. 
3 So I decided, Mr. Carr, that I would give 
4 you an opportunity at probation and give you an 
5 opportunity to get your kids back and give you an 
6 opportunity for you to do those things. If you blow It, 
22 
7 of course, you wlll be coming back to see me and you will 
8 at the very least get the rider If not the direct time In 
9 Jail. And I can just about guarantee you If you come back 
10 to see me on a probation vfolatlon that has anything 
11 remotely to do with violence, It wlll most likely be a 
12 straight Imposition as opposed to even a rider. 
13 I want to be very clear as between you and 
14 me on that. I understand your position, but the bottom 
16 line Is the jury has spoken. I'm not going to overturn 
16 the rullng of the Jury. They heard the evidence. They 
17 heard your case. They know what your position Is and they 
18 decided that the State had provided proof beyond a 
19 reasonable doubt that you committed this act. 
21 
1 Mr. Carr, I see a long history of violent behavior, 
2 Including five disturbing the peace, two disorderly 
3 conduct, two resisting and obstructing, various charges of 
4 battery and others, You went through the DV programs In 
5 2012, but didn't really seem to learn anything because you 
6 were again Involved In domestic violence matters In 2017. 
7 It seems to me fundamentally from everything 
8 that I have read, your relationship with your wife Is best 
9 described as toxic. There's -- the two of you together Is 
10 not working out. Something needs to change; you elther 
11 need to stay apart or you both need to work on It 
12 significantly. You've been married for 22 years. I'd be 
13 the last person to say that you should throw that away, 
14 but you can't continue the way It has been continuing. I 
15 think you know that and I know that. 
16 The new domestic violence report does report 
17 that you have a high risk to offend. Your LSI score 
18 Indicates you're a high risk to re-offend. As Indicated 
19 there's a lot of reasons to order the rider, but I've 
20 decided not to as mentioned because, first of all, this Is 
21 your first felony offense. Sei;:ond of all, you've already 
22 done about ten months In the Ada County Jail. A rider Is 
23 going to be another six months or that. 
24 I'm aware of the proceedings regarding your 
25 children. I'm aware of the fact that your wife seems to 
CHRISTINE ANNE OLESEK 
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1 or do anything, but what I see Is a long history of 
2 violence and something needs to change In you as much as 
3 It needs to change In anybody else. 
4 In that context, Mr. Carr, I wanted to read 
5 some things. I don't know If you read these or not, but 
6 I'm looking at the 2012 domestic violence report. It 
7 says: "Shawn's withholding oflnformatlon during the 
8 evaluation Indicates that he has antisocial traits, 
9 Including ol'ten violating the law and the rights or 
10 others. Landing In frequent trouble or conflict. Lying, 
11 behaving violently, having drug and alcohol problems, and 
12 not being able to take responsibilities for his own 
13 behavior." That was 2012 and here It Is five years tater 
14 and It sounds like It could have been written yesterday. 
15 Also In the 2012 DVE It says: "Shawn'S' 
16 legal history and personal disclosures during Interviews 
17 show lengthy account of violent behavior In domestic 
18 situations." It says: ''The methods of abuse have been 
19 Identified through this evaluation Include financial 
20 You know and I know your wife certainly had 20 abuse, as his wife Is dependent upon him for Income, 
21 blood all over her face and a black eye and such; somehow 21 emotional and psychological abuse as was evident In his 
she got that. We both know that, and somehow she got that 22 reply to his wife's need for pain medicine, and hts lack 
and you were directly Involved. We both know that. 
So you can continue to deny responsibility. 
25 You can go through this programming and not learn anything 
CHRISTINE ANNE OLESEK 
SRL-1044 
23 of empathy and lack of concern regarding her Injuries." 
24 That was In the 2012 one. I've got a whole bunch more. 
215 could go Into the 2017 one, but it says: "Discovery 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 reports by collateral and Mrs, Carr also reveal 1 of your kids. I haven't done that. 
2 controlling behaviors by Mr. Carr. Mrs. Carr states she 2 I've seen nothing to Indicate that you're 
3 was not able to drive, go to the doctor, have money, 3 abusive toward your kids. 
Independent access to a phone or have friends. This 4 So I wlll grant your probation for five 
appears to be an Intentional Isolation of Mrs. Carr and 5 years. You will be under the supervision or the Idaho ::_ = Indicates an unbalimced power dynamic wherein Mr. Carr Is 6 Department of Corrections. You will have to sign an 
7 able to coerce or Intimidate her, Mr. Carr presents with 7 agreement or supervision with them, follow their rules as 
8 denial regarding his actions towards Mrs, Carr both during 8 well as my rules. Most Important rule for me: Don't 
9 this Incident and In prior accounts of violence. He does 9 violate any laws where you might go to jail or where you 
10 not express remorse for his actions, and moreover does not 10 might go to prison or where a fine or bond of $500 or more 
11 express any concern for Mrs. Carr. He articulates 11 can be Imposed, 
12 resentfulness and victimization towards her and by her, 12 I'll impose 365 days In the Ada County Jail. 
13 the police, etcetera, etcetera, etceterai," 13 Give you credit for 318 days served, leaving 47 days lel't -
14 So the bottom line Is this, Mr. Carr: 14 to serve, commencing forthwith. 
15 believe the jury made the right decision. I believe that 15 What you need to do Is get signed up for 
16 you need to come to grips with that. I belleve that you 16 probation, housing and any treatment classes and such and 
17 need to address some of the Issues and your Involvement In 17 when you're ready to go, then I'll let you out early. 
18 that. While you were In the Ada County Jail, I don't see 18 That's how It will work. So get yourself a probation 
19 that you took any thinking errors type classes or any 19 plan, a place to live. If not a job, get signed up for 
20 substance abuse type classes. I didn't see anything In 20 Job service or something and get signed up for dasses and 
21 the presentence report that Indicated that you had any 21 such, and then you can get out. You should be able to do 
22 kind of a firm probation plan for If and when you got out. 22 that Inside a week, r think. Okay? But r don't want to 
23 Frankly, It seemed to me that by not utilizing those ten 23 just tum you loose and not know where you're going to go 
24 months In a useful behavior, you're almost asking for me 24 or what you're going to do. 
25 to send you oft on a rlder, but I haven't for the benefit 25 Your P.O. will have 90 days discretionary 
CHRISTINE ANNE OLESEK CHRISTINE ANNE OLESEK 
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1 Jail time. Meaning If he needs to, he can pick you up and 1 probation terms. Sign that you've read and reviewed 
2 throw you In jail Immediately, You've lost your right to 2 those, Unless otherwise provided, your probation will 
3 keep and bear arms. Don't have any guns In your 3 expire midnight on the 26th of April 2022. 
4 possession or access to those. You will be subject to 4 I'm going to sign this no contact order as 
5 warrantless searches and seizures. You have to truthfully 5 Is. I'm going to make It good for five years. Now, 
6 answer all questions relating to your compliance with 6 Mr. Carr, this no contact order Is applicable only to 
7 probation. Stay away from the people they tell you to 7 Tonya and only to Matthew. It's not applicable to your 
8 stay away from. 8 children. If you and Tonya need to work out something 
9 Pay your costs of supervision. Get on a 9 regarding the kids, It's going to have to be handled 
10 payment plan for your fines and such. Be employed, be 10 through a third party. Do you understand that? You can 
11 looking for a job or be In school at all times. Abstain 11 use a third party to deliver messages back and forth. You 
12 completely from alcohol and Illegal drugs. Don't go to 12 don't have any direct personal contact with her. You 
13 bars or places where you know that alcohol or Illegal 13 don't have any contact with her by phone, by E· mall, by 
14 drugs are used or kept or consumed. 14 Internet, by text messaging or any other way. 
15 You have to be alcohol and drug tested at 15 Do you understand that? 
16 the discretion of your probation officer. No Illegal 16 THE DEFENDANT: Yes, sir. 
17 driving. Enroll and complete regular programs as directed 17 THE COURT: It this doesn't work out, 
18 by your probation officer. I want that to Include anger 18 eventually you can always come back and ask for 
19 management as well as moral recognition therapy. Alcohol 19 modifications or changes. It does allow you to meet with 
20 and drug treatment as directed by your probation officer. 20 her with and through attorneys or during legal 
21 You need to get a budget established with 21 proceedings. So If you both end up In court at the same 
your P.O. and verify all Income and expenses. 22 time, that's not a violation. Otherwise, you have to 
Comply with all terms and conditions of the 23 basically stay at least 300 yards away from her. That's 
no contact order. Enroll and successfully complete a 24 three football fields. You know how far that rs, don't 
25 52-hour batterer's class. Read and review the written 25 you? 
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